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Recommendation 15:

- The Legislature should, at the initiative of the Commis-
sion and the Department, remove the statutory language
requiring a contested case process for general rate cases
exceeding $500,000.

Rules and Requlations

Laws governing utility regulation are usually written very broad-
ly. It is understood by authors of utility regulation laws that
the complexities of regulation make it nearly impossible for the
Legislature to compose language that would encompass all of the
intricacies of a particular rate case. Therefore, the Legisla-
ture grants the Public Utility Commission powers to write rules
and regulations governing the regulatory responsibilities of the
Commission. Minnesota laws governing utility regulation grant
the Commission the power to write rules and regulations concern-
ing their responsibilities. '

Findings:

- Minnesota Statutes, Chapter 216A recognizes the broad
decision making role of the Commission by granting the
Commission quasi-legislative and quasi-judicial functions.

Chapter 216A.02 defines quasi-legislative function as the
", ..establishment and promulgation of all rules, orders

and directives of general or particular applicability,
governing the conduct of the regulated persons or business-
es...".

- The Commission has issued rules for telephone utilities
(MCAR, Chapter 7810, 1983) and inter-exchange calling
(MCAR, Chapter 7815, 1983).

The telephone rules were written prior to the divestiture
of AT&T in 1984.

- The Commission has not issued telephore filing rules.

A Special Assistant Attorney General drafted telephone
filing rules in 1979.

In 1985 the Commission conducted a public meeting to solic-
it comments on proposed filing requirements; however, the
Commission has not attempted to formally establish tele-
phone filing rules.

- The legal obligation and requirement of the Commission is
not completely clear as evidenced by the following: '
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a) A 1979 report of the Legislative Commission to
Review Administrative Rules stated:

*mhe PSC has made a case for the need for adminis-
trative discretion in such areas as the issuance
of policy statements. The statutes-are clear that
the PSC functions in a manner which is unlike oth-
er agencies. It is given a legislative function
which allows it to regulate public utilities in
Minnesota. Yet it is also not exempt from the
requirements of Chapter 15 (now Chapter 14) in
terms of rule making."

b) The Minnesota Supreme Court in The Hanna Mining
Company v. Minnesota Public Utilities Commission, May

28, 1985, ruled:

*Minnesota Statutes Subdivision 14.06 (1984) requires
agencies to adopt procedural rules in certain circum-

stances:

'Each agency shall adopt rules, in the form pre-
scribed by the revisor of statutes, setting forth
the nature and requirements of all formal and
informal procedures related to the administration
of official agency duties to the extent that those
procedures directly affect the rights of or proce-
dures available to the public.'

"By order, the MPUC adopted procedures relating to the
review of investments in energy conservation programs.
it changed procedure several times during the course of
its decision-making process. By doing so, it failed to
give proper notice of the rules which were applicable
to the public,.... The MPUC erred by not properly
adopting rules relating to its prccedures as required
by Minnesota Statutes, Subdivision -14.06....

"The MPUC is required to properly adopt procedural
rules."

- In FY 1984 the Commission ruled on 37! miscellaneous fil-
ings. A miscellaneous filing is, in effect, any issue
brought forth by a utility that is not a general rate
case.

The Commission does not have rules for the filing of mis-
cellaneous tariffs.

- Some commissioners interviewed for this study indicated
that they preferred to issue general policy decisions as
opposed to the adoption of rules because they believed
rules would limit their decision making options.
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- The Commission has issued some rules; however, many of
them were written prior to the establishment of the Trans-
portation Regulatory Board and the required use of the
Office of Administrative Hearings for contested cases.

Conclusion:

There clearly is not a consensus among the commissioners and
other parties involved in the Commission as to the need for
rules. However, there are several advantages that rule making
has over case-by-case decision making. First, rule making
encourages advance planning by both the Commission and the utili-
ties. Clear administrative policy facilitates predictable behav-
ior by regulators, requlated firms, and consumers. Second, rule
making promotes consistency and evenhandedness in the applica-
tion of the law. Third, rule making eliminates unnecessary over-
lap and duplication of effort.

Rule making is thought to be controversial and time consuming
and therefore should be avoided at all cost; however, rule mak-
ing in Minnesota needs not always to be controversial. Rule
making can be broken into two (2) distinct parts: non-
controversial and controversial. The submission of non-
controversial rules, when applicable, will enable the Commission
to comply with the basic requirements of the Administrative Pro-
cedures Act without the expenditure of an irordinate amount of
resources.

Recommendation 16:

- The Commission should, with the assistance and coopera-
tion of the Department, dedicate staff resources, includ-
ing the retention of consultants if necessary, to the
development of rules and regulations. The current set of
Commission rules should be analyzed for their application
and be rewritten if required, and the Commission should
write rules for filing miscellaneous tariffs for all three
utilities that they regulate; and

The Commission should write telephone £filing rules.
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Requlatory Lag

One of the major issues affecting utility regqulators is regulato-
ry lag. Regulatory lag is the time it takes for a regulatory
agency to reach a decision. In a utility rate case, that is the
time between a company's rate hike request (the filing date) and
the Commission's action on that request (the decision date).

The longer a rate case lasts, the greater the likelihood the

cost estimates submitted by the company will be obsolete. Minne-
sota has specific language in law that addresses the concerns of
regulatory lag.

Findings:

- Minnesota Statutes 216B.16 and 237.075 (Rate Changes)
specifically prescribe the deadlines for the Commission's
decisions on interim and final rates.

According to the statutes the Commission has sixty (60)
days to issue its decision for interim rates.

Furthermore, the statute requires the Commission to reach
its final decision within ten (10) months after the origi-
nal filing date of the utility company.

- The statutes governing the deadlines in which the Commis-
sion must render its interim and final decisions were
changed in 1982.

Prior to the changes made in 1982 the Commission had nine-
ty (90) days in which to render the interim decision, and
twelve (12) months from the initial filing date to render
its final decision.

The 1982 Law also changed the variables used in the compi-
lation of the interim rate request.

- Interviews conducted for this study with the Commission
staff, the commissioners, Special Assistant Attorneys Gen-
eral, and Department staff found that the amount of work
required to render interim and final rate decisions did
not decrease with the decrease in time to perform the
work. The respondents expressed concern that there was
increased opportunity for error and insufficient time to
verify the data submitted by the utilities.

- Utilities have complete discretion in determining when
they will seek a rate increase; therefore, they have the
opportunity to provide themselves as much time as they
need to prepare before they submit their rate request.
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The decision of a utility to file a rate case is primarily
dependent upon the market forces that affect their particu-
lar industry. Therefore, it is not uncommon for like util-
ities to seek rate increases at or at nearly the same time
as their industry counterparts.

Interviews conducted for this study revealed that the
aforementioned phenomena adds to the burden of the Commis-
sion because it means that the Commission could have sever-
al general rate cases to conduct simultaneously.

- In interviews conducted for this study Commission staff,
commissioners, Department staff and Special Assistant
Attorneys General working in the area of utility regula-
tion nearly unanimously agreed that one of the greatest
pressures felt by all of them was the inability to control
their own flow of work, due to the discretion given to
utilities to determine their own filing date and the time
restraints of the statutes.

Conclusion:

Minnesota statutes provide assurances to the utilities within
the state that their requests for rate increases will be dealt
with in a timely manner. However, the time requirements of the
statutes, plus the possibility of more thar one utility seeking
a rate increase at or nearly at the same time as their industry
counterparts, may place obligations upon the Commission it can-
not responsibly meet. What is needed is an approach that
assures timely rulings of rate requests and provides the Commis-
sion the time to carry out its duties in a complete and profes-
sional manner. The current statutory provisions satisfactorily
addresses the issue of regulatory lag; however, they do not pro-
vide sufficient time for the Commission to perform its duties in
the most comprehensive fashion.

A%

Recommendation 17:

- There are several possible solutions that could accom-.
plish the two objectives of providing timely rate deci-
sions and provide the Commission sufficient time to
perform its obligations.

1. The current statutes governing the timeliness of
the Commission could be changed:

The current period of deciding interim rates could

remain at sixty (60) days and the current criteria
applied to the interim rates could also remain.
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The period allowed to render final decisions could
be increased to twelve (12) months.

2. The Commission could be given statutory authority
to ask each utility it regulates whether or not the
utility intends to seek a rate increase for the
given calendar period. Utilities answering in the
affirmative would then be assigned filing dates.
Utilities responding in the negative would not,
except in the case of bona fide emergencies, be
permitted to apply for a rate increase during the
period in question. (Wisconsin has a similar sys-
tem in place; however, the Wisconsin system func-

~ tions via a gentleman's agreement among the
Commission and the utilities.)

The Commission in its rules could prescribe a simi-
lar filing date system as presented in Option 2
above; however, the legal authority of the Commis-
sion to prescribe such a system might be chal-
lenged.

Office Of Administrative Hearings

The Commission, as directed by statute, utilizes the Office of
Administrative Hearings in contested case proceedings. Minneso-
ta Statutes Chapter 14 outlines the provisions and procedures
used by the Administrative Law Judges (ALJ's) assigned to hear
the contested cases of the Commission.

Findings:

= Nearly all parties interviewed for this study stated the
Administrative Law Judges were competent and performed a
valuable service for the Commission.

- Interviews conducted with the commissioners, staff and
Special Assistant Attorneys General assigned to the Commis-
sion indicated that the Precise role and responsibilities

of the ALJ's were not always clear.

- Interviews conducted for this study fcund the following
problem areas:

- Motion practices; The manner in which motions are
handled differ with each Administrative Law Judge.

= Cross-examination by Commission staff. The law
requires the Commission staff to interrogate witness-
es in order to complete the official record. The
opportunity of staff to cross-examine witnesses
varies with different ALJ's.
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- Format of the ALJ Report. The Commission does not
find the current format of the ALJ's report to be
very helpful, consequently the Commission staff refor-
mats the ALJ reports.

- Use of precedent. The Commission has discussed this
with the Office of Administrative Hearings; however,
there is still inconsistent treatment of precedents
by different ALJ's.

- Participation of commissioners. The commissioners
currently do not take an active part in the hearings
conducted by the ALJ's. It is important that the
commissioners attend and actively participate in the
hearings.

Conclusion:

The role of the Office of Administrative Hearings is critical to
the Commission in the execution of its responsibilities. Howev-
er, there are minor administrative problems that could be
resolved if the Commission and the Office of Administrative Hear-
ings formally established procedures to address them as well as
future problems as they surface.

Recommendation 18

- The Commission and the Office of Administrative Hearings
should write a formal Memorandum of Understanding which
would address the roles, responsibilities, duties, and
administrative and procedural items not currently covered
by statute. This formal memo would provide for consistent
treatment of issues among the various Administrative Law
Judges assigned to Commission cases.

Precedent TrackingﬁSystem”

The quasi-legislative nature of the Commission does not compel
the Commission to render its decisions based upon past deci-
sions. However, many of the issues that come before the Commis-
sion are similar in nature, thus, providing an opportunity to
rely on previous decisions for guidance. The maintenance of a
precedent filing and retrieval system would enable the Commis-
sion to review previous decisions and, where appropriate, apply
a previous decision to a pending issue. :

Pindings:

- The Commission does not have a precedent tracking system.
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- Commissioners and staff interviewed for the study indicat-
ed a need for a precedent tracking system.

~ The current work load obligations of the staff have not

afforded them the time to develop and maintain a precedent
tracking system.

Conclusion:

As was stated above, the Commission is not compelled to render
its decision based upon previous decisions. However, the easy
access of previous decisions would enable the Commission to
review its past decisions which may facilitate a more rapid deci-

sion making process, especially if the issue before the Commis-
sion has been dealt with previously.

Recommendation 19:

- The Commission should immediately dedicate the necessary
staff resources to develop a precedent tracking system.
Automation of this system would be the ideal; however, the
Commission should not wait for the installation of the
automated system before the precedent tracking system is
developed. The design of the manual system should consid-
er the eventual application of an automated system.
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DEREGULATION

"The deregulation of the telecommunications industry is

only a harbinger of things to come for the gas and electric
industries.” (Current Commissioner, Minnesota Public Utili-
ties Commission, 1985).

The statement above represents the sentiment of experts in pub-
lic utility regulation across the nation as well as in Minneso-~
ta.

The divestiture of AT&T on January 1, 1984 did not bring about
deregulation but added fuel to an already burning public issue.

The divestiture and recent technological innovations have

focused attention on deregulation of the telecommunications
industry. However, a recent decision by the Federal Energy Regu-
latory Commission, October 9, Docket No. RM85-1, established a
voluntary regulatory framework in which natural gas could be
piped under a competitive pricing basis. This decision provides
credence to the prognosis that deregulation will affect the gas
and electrical industries too.

There are at least four major forces influencing this trend
toward deregulation of utilities.

First, the public's perception of what government should and
should not do is changing, there is growing skepticism about
government's ability to perform. The movement toward deregqula-~
tion is a natural outgrowth of these changing perceptions and
this growing skepticism.

Secondly, the public's concern that regulation is not working,
as evidenced by the number of states (12) who in 1984 changed
the method of selecting their commissioners, has also provided
energy toward .the movement to deregulate.

The application of new technologies in alternative energy produc~
tion as well as in telecommunications has changed the production
and delivery methods of utilities. The application of these new
technologies has provided the opportunity for other providers to
deliver services which have been previously the domain of one
company. These alternatives have spawned the desire for competi-
tion and less regulation.

As a result of the aforementioned phenomena the basic intellectu-
al premise of monopoly theory is also coming under scrutiny by
scholars and public policy makers. The economic theory support-
ing natural monopolies is being debated. The verdict is still
out, but the once unquestioned natural monopoly theory is no
longer sacred ground.
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These trends in thinking and technology have set the stage for a
fundamental re-examination of public policy toward the regula-
tion of public utilities. ‘

The Coomission's Response to Derequlation

The consent decree between the U.S. Department of Justice and .
AT&T was entered into in 1982 and took effect on January 1,
1984. Although the terms of the consent decree were made pub-
lic, no one could have predicted the affects of the divestiture

of AT&T.

The Minnesota Commission, like other state commissions, has
moved toward deregulation with caution, in part by design and in
part due to basic organizational and legal inadequacies.

However, despite these inadequacies, the Commission has made
several decisions that have brought about significant changes in
the telecommunications industry in Minnesota.

Customer-owned, coin-operated telephones.
The Commission authorized the connection of customer-
owned coin-operated telephones to local networks. This
decision was the first of its kind in the country.

Northwestern Bell Telephone Company CENTREX/CENTRON
The Commission detariffed CENTRON. The decision
allows Northwestern Bell to price CENTRON competitively
and also assured that local customers were not subgidiz-~
ing CENTRON.

WATS Billing.
The Commission ordered Northwestern Bell and AT&T to
file cost-based WATS tariffs. This order was in
response to increased service costs to WATS customers
as a result of reduced discounts available to them.

Intrastate Intercity Telecommunications Competition.
The Commission, in response to petitions from telecom-
munication companies, granted limited authority to
inter-exchange carriers to provide interlata intrastate
toll service.*

* LATA (Local Access and Transport Area): the term, derived
from the judgement ordering the divestiture of AT&T, defines
the territory in which a Bell Operating Company may offer its
services,
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Specialized Customer Premise Equipment.

In accordance with a provision of the consent decree,
Northwestern Bell had to transfer to AT&T all of its
customer premises equipment (CPE), including special-
ized CPE used by hearing and disability impaired peo-
ple. ATsT was free to charge any amount to rent or
sell the equipment. The complainants were concerned
that the equipment would be priced above their ability
to pay. The Commission ordered AT&T to transfer back
to Northwestern Bell the specialized CPE.

Barriers to Effective Derequlation

The preceding list is not inclusive but represents some of the
unique decisions the Commission has made as a result of the
divestiture of AT&T. The decisions listed above are significant
for four reasons:

1) They were decisions the Commission would not have made
prior to divestiture,

2) The Commission established public policy with each deci-
sion,

3) The decisions were made without legal or historical
references, and

4) The decisions were made without reference to an overall
plan for the deregulation of the telecommunications indus-
try.

Deregulation of the telecommunications industry has dramatically
changed the role of the Commission from regulating a monopoly to
one of fostering competition. There are three fundamental prob-
lems that have kept the Commission from being as responsive to
the changing needs of deregulation as it could:

1. Leadership

The current method of selecting the Chair of the Commis-
sion, an informal agreement among the commissioners to elect
the chair on a rotating basis from the members of the majori-
ty party, has not provided strong and continuous policy
direction for the Commission. Recommendation # 3 on

page 16 recommends that the method of selecting the chair
be changed: the chair should be appointed by the Governor
for a term coterminous with the Governor's, and the chair
should also have increased status and authority.
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2. Commission's Staffing and Organization

The Commission, given its current number of staff and organ-
jzational structure, cannot address the issues of deregula-
tion adequately. Recommendation # 8 on page 28
recommends that the staff be increased by six (6): three
(3) staff assigned to a policy and program development unit,
two (2) additional staff assigned to a Telecommunications
Unit (which would have a total of four (4) professional
staff), and an additional clerical support person.

3. State Statutes

The current statutes governing telecommunications are obso-
lete and do not address the current competitive and techno-
logical nature of the telecommunications industry.
Recommendation # 14 on page 41 , recommends that a tempo-
rary joint commission of the House and Senate examine the
current statutes and write new laws governing the telecommu-
nications industry.

All three (3) of the above recommendations require legislative
action. However, the rewriting of a law is not an easy task as
there are major public policy issues to be considered.

Public Policy Considerations in the Rewriting the Telephone
Laws

Although the Commission has been granted unique decision making
powers and authorities, it still must function within the statu-
tory framework provided to it by the Legislature. As was stated
previously, Minnesota Statutes Chapter 237 (Telephone and Tele-
graph Companies) is the law that authorizes the Commission to
decide regulatory matters relating to telephone and telegraph
companies.

Chapter 237 was first written in 1915 and has not been substan-
tially changed since then. 1In 1978 the Minresota State Supreme
Court in Arvig Telephone Company v. Northwestern Bell Telephone

Company stated:

"In fairness to the litigants, it must be observed that at
the heart of the difficulty posed by this case is the some-
what antiquated nature of the statutes with which we must
deal. It seems plain to us that much of the language in the
existing statutes is descended directly from a time when the
structure of the telephone industry in Minnesota was vastly
different from its present state."

This opinion was written prior to the divestiture of AT&T and
even before some of the major advances made in
telecommunications technology.
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The Commission has been performing its regulatory functions and
attempting to foster competition in the telecommunications indus-
try with statutes that were written before the United States'

involvement in World War I. .

The laws, as stated above, are not applicable for today's tele-
communications technology nor do they consider the affects of
the divestiture of ATs&T.

As the movement toward deregqulation of the telecommunications
industry has made the task of the Commission more complex, it
will also present the authors of any new legislation a new set
of public policy issues to be resolved.

The following is a listing of some of the issues which will con-
front public policy makers in the writing of new telecommunica-
tions legislation:

1.

Universal service. Universal service means equal and
affordable access to the telephone network for all citi-
zens. There are two subissues: :

A. Affordable telephone service. The debate will
focus around: a) Is telephone service a basic
necessity for all citizens regardless of their eco-
nomic status, and b) If it is a basic necessity,
how will this service be provided.

B. Equal telephone service. Experts predict telecom-
munications companies will only install the latest
telecommunications technology for large corporate
and government customers and in densely populated
areas due to the high cost of installation. Less
densely populated areas and small businesses will
not be as profitable areas in which to install
state-of-the-art telecommunications technology.
Therefore, there is concern that rural areas and
small businesses will suffer long term negative
economic affects.

Cross subsidization or "gold-plating”. Deregulation

has opened the door of opportunity for companies that
previously had their entrepreneurial activities limited
to those areas under the regulation of public utility
commissions. However, now as the market place is open
to these companies, there is concern that they could use
the portions of their businesses still under the juris-
diction of public utility commissions, and hence guaran-
teed a profit, to subsidize the cost of their
unregulated businesses,

A) The potential for cross-subsidy is compounded in
the telecommunications industry by the very nature
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3.

of the industry. A dominant firm that provides an
entire array of telecommunications services via a
single, integrated network involving extensive use
of common facilities, personnel, management, and
marketing resources could mis-allocate the cost of
these services to the regulated part of the firm.

B) Additionally, a regulated firm now can enter the
competitive market place in an area unrelated to
the telecommunications industry. There is the
opportunity to subsidize the new enterprise with
the guaranteed return of the regulated industry.

Fostering Competition or Semi-deregulation. It is a
misnomer to state that the telecommunications industry
is deregulated. Semi-deregulation is a more appropriate
description. There are, at the federal level as well as
the state level, restrictions as to what AT&T and local
phone .companies can and cannot do. One of the underly-
ing concerns of many experts is that during this transi-
tion period from regulation to a competitive structure,
the old Bell companies will engage in predatory pricing
and cross-subsidization to destroy their new competi-
tors. The challenge is to apply the right amount of
regulation to assure fair competition as market condi-
tions continue to change.. This requires a delicate and
continuing balancing act that will severely test any new
law written to take the place of Chapter 237.

Bypassing. New technology permits companies to bypass
current local and long-distance telephone networks. As
large telecommunication users take advantage of this
technology, remaining customers will have to pay for the
imbedded costs of existing local and long-distance tele-
phone networks. The removal of large customers from the
telephone system will mean that the remaining users of
the system will have to pay higher charges for servic-
es. This issue will directly affect the affordability
of universal service.

Local service regulation and cable television. Some
experts in public utility regqulation argue that some
basic telephone services will always have to be regqulat-
ed and that a monopolistic company will be required to
provide universal service at an affordable price. Howev-
er, other experts believe that cable television can com-
pete with telephone companies. Cable television has
two-way voice, data, and video transmission capabilities
which are greater than the current technological capabil-
ities permitted, under regulation, for telephone compa-
nies. As of January, 1985, there were 308 cable
television companies operating in Minnesota. These
companies could reach 1,169,000 households or 3,063,000
people.
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The rewriting of Chapter 237 will present a unique chal-
lenge to the Legislature. In summary, the Legislature
should write new laws governing telecommunications that

should:
1.

2.

Maintain and advance the efficiency and availabili-
ty of telecommunications services,

Ensure that customers pay only reasonable charges
for telecommunications services,

Ensure that rates for noncompetitive telecommunica-
tions services do not include costs associated with
the competitive ventures of regulated telecommunica-
tions companies,

Promote diversity in the supply of telecommunica-
tions services and products and the development of
competition in telecommunications markets through-
out the state, and

Permit flexible regulation of competitive telecom-
munications companies and services.
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